III.
ISSUES AND CONCERNS OF DEVELOPING COUNTRIES IN MARKET ACCESS: PROSPECTS OF BALANCED OUTCOMES

Chair:
Dr Mina Mashayekhi, Head, Trade Negotiation and Commercial Diplomacy Branch, UNCTAD

Mr R. Gopalan, Joint Secretary, Ministry of Commerce and Industry, Govt. of India began his presentation on Accommodating the Requests of Developed Countries in Sensitive Sectors by pointing out the need to see why certain sectors remain sensitive and whether the sensitivity is for all time to come or is temporal in nature and what conditions contribute to making some of the sectors sensitive. He pointed out that sensitivity of various sectors varies across countries according to the level of development of the particular sectors in these countries. Secondly, countries also have some objectives for the development of their economies and on which sectors they would concentrate and how they would sequence the development, and these objectives would have a bearing on the determination of which sectors would be sensitive. Thirdly, there is typically a large body of stakeholders, some vociferous and some less so. He pointed out that regardless of the merits of the case, the more vociferous ones also determine for the polity which sectors would have to be sensitive, as for example, legal services in India. The fourth issue, he stated, relates to the development of domestic regulations: to what extent the domestic regulations have developed, when the regulations are expected to be put into place, what the content of these regulations will be, this will also determine to what extent countries will be in a position to accommodate the request of others in the sensitive sectors. 
Focusing on India, Mr Gopalan categorised certain sectors based on the kind of sensitivities that could arise. Financial services, he stated, is the first candidate for the bulk of sensitivities. He stated that India would have to be careful about resorting to capital account convertibility and will not be in a position to look at Mode 1 opening in financial services. He stated that some countries who have suffered in the East Asian meltdown, as some of the ASEAN countries, also think that if they had been in a position to have restrictions on this sector, possibly they would have been in a position to save this sector.  Countries like Brazil, he added, are reluctant to go ahead with liberalisation of financial services because they say that their regulatory system in financial services is not properly set. He pointed out that while this may or may not be an excuse for not getting enough in agriculture, if the regulatory system is not properly set it is a problem. For financial services, the issue of rules and development of regulations is an important aspect, and South Asian countries feel that this will help them to make better commitments than what they have done in this sector so far. Lack of development of the financial services sector, he stated, would prevent countries such as in Africa from going ahead with making commitments in this sector. He stated that while India has received many plurilateral requests, the bulk of the interest being in the insurance sector, given the uncertain outcome and the timing of the legislative process in India, however, it would be difficult now to look into this sector. In  other sectors where commitment may still be possible—like marine, aviation, and transport insurance commitments in Mode 1— India may be in a position to look into these to improve its efficiencies. Reinsurance and insurance auxiliary services are other areas in Mode 1 where it would be feasible for India to take commitments, he added. He stated that in Mode 3, looking at the road map set by the RBI for the banking sector, there seems to be a consensus that this cannot be exceeded for the time being. He added that removal of discrimination between domestic and foreign suppliers and application of laws and regulations is another important demand that is being looked at, and is an area where there will be a lot of discussions with many countries. He added that correspondingly, India’s sensitivity with respect to developed countries relate to their opening up their own sectors, as for example in the case of attempts to open a branch of ICICI bank in the US. He stated that it must be recognised that it is too early for India to raise its legal domain regulations etc. on par with the developed countries. But because it does not do so, he pointed out, it should not lead to India’s Mode 3 market access to the US being restricted.
Cultural factors, Mr Gopalan stated, constitute the second major set of issues with sensitivities, more so with the developed countries than with the developing countries. For example, he stated, France, the European countries, and Canada want to protect their audio-visual sector through the cultural issue and UNESCO brought in an agreement to be signed by various countries which in effect put away whatever market access countries can get for the audio-visual sector. Mr Gopalan added that if there is going to be an ability to prevent access into these developed country markets, then India has also to show cultural factors for not being able to open up its audio-visual services sector. India has also entered into co-production arrangements with many European countries and New Zealand, which is giving a lot of commercial benefit. This needs to be kept in mind for this sector, though opening up will increase our skills and also lead to transfer of technology, he stated.
Security concerns, he stated, basically cover telecom, maritime, and air transport services. Mode 1 market, he stated, can be made operational provided it is done in conjunction with a licensed operator in the country, which would prevent any illegality from taking place. He added that as regards telecom, when making its offer India would like to see that three security concerns are adequately addressed. One restricts international transit routing of domestic tariffs, second restricts remote taxes for maintenance and repair from outside India, and third one restricts on transfer of account of user and network information outside India. Maritime services, he stated, would be one area where many developing countries would be in a position to make offers. In air transport services, he stated, India has only a limited window open. While the booking system etc. is open under GATS there are requests for aircraft repair and maintenance services, ground handling services, airport operational services, which are a little sensitive. Hence, he stated, there will not be any ability for countries like India to take commitments, though some developing countries may not think of it as an issue of difficulty and go ahead.

The next set of sensitivities, Mr Gopalan pointed out, relates to the inability to pay due to high poverty level, referring to the social sectors. India, he stated, has lots of sensitivity in education, water, and health services. In water, MNCs or foreign players coming in and supplying water at high prices which the poor cannot afford cannot be allowed. In education, he pointed out, the ruling of the Supreme Court of India that education should not be a commercial activity and that there should not be any capitation fee, the fees must be set by a committee, which has set guidelines under which we have to operate in educational services, will not leave much appetite for many people to come in.  Mode 1 in education services will also suffer due to the absence of regulations at this point of time. He pointed out that in health, investment may go into higher end hospitals for people who are willing to pay for these kinds of services, and good personnel will shift to these places, depriving the poor of good quality care which they should get in the government hospitals. Thus in these social sectors, he stated, it is expected that there will not be any issues

Another problem, Mr Gopalan pointed out, is that stakeholders are also not fully convinced sometimes. For example, in legal services, there are a number of areas that can have the expertise of foreign legal firms, but in terms of domestic regulation India is not ready in position. The Partnership Act has to be amended, limited liability partnership has to come into place, and, at present, lawyers are not allowed to advertise their services, unlike in other countries. He stated that unless domestic regulations are put in place to enable domestic firms to grow, it will be a problem. He concluded by emphasising that the generic issue of domestic regulation not being in place will contribute to the sensitivity of any sector not being opened up. 

Improving Effective Market Access in Developed Countries: 

Dr Rupa Chanda, Professor, Indian Institute of Management, Bangalore began her presentation on Effective Market Access in Modes 4 and 1 by noting that market access in developed countries by developing countries really boiled down to Modes 1 and 4. Though there was some interest in Mode 3 market access in developing and developed countries in particular sectors, it was limited to a few developing countries, and hence her presentation, she stated, would focus on Modes 1 and 4. She began by looking at the Hong Kong Ministerial Declaration and how it relates to Modes 1 and 4. Listing various objectives in the Declaration relevant to improving market access in Modes 1 and 4, she noted that the Declaration also talks about Rules negotiations. This, she stated, would mean substantive progress, as without issues on domestic regulations being addressed, a lot of the effective market access, even with improved commitments, will not really materialise.

Coming to the plurilateral requests in Modes 1 and 4, Dr Chanda stated that the request in cross-border supply go some way in obtaining full commitments in a wider range of services and tries to capture emerging areas in the future through improved classification under computer and related services and other business services. Commenting on the proposals in Mode 1, she stated that it is a detailed and comprehensive coverage of service activities. It tries to address gaps between commitments and the emergence of commercially meaningful opportunities, looks at the inadequacies of GATS classification system and addresses the uncertainties in classifying electronic delivery, and is forward looking in trying to account for rapid technological developments. But still, she noted, it is a positive list approach as opposed to the earlier Mode 1 proposal for full horizontal commitments with small negative list, and continues to put burden on the classification scheme to suitably capture a wide range of traded services under Mode 1. Further, regulatory issues are not raised separately.

Commenting on the requests in Mode 4, Dr Chanda noted that it echoes the earlier Mode 4 proposal, addresses transparency and clarity issues, and gives some scope to cover formal and non-formal qualifications. However, it is limited, she stated, to horizontal commitments and limitations and not to deepening sectoral commitments, and has shifted more to the removal of limitations and transparency issues than market access and administrative mechanisms that distinguish temporary from permanent movement. Further, she noted, the possibility of discretionary scope can still continue.

Dr Chanda then addressed the question of what progress can be expected in Modes 1 and 4. Gains in Mode 4, she stated, are likely to be in the form of some improvement in transparency of commitments, classification and clarification of categories; relaxation/removal of some limitations like economic needs tests or labour market tests, and clarification of their criteria; and easier renewal/granting of visas for the highly skilled. However, it is unlikely, she stated, that substantive increase in market access or inclusion of a wider range of service categories and qualifications can be realised. She added that it is also unclear as to how regulatory issues will affect Mode 4 access. Gains in Mode 1, she stated, are likely to be in the form of more binding commitments across a larger number of sectors, and the removal of some national treatment limitations. However, it remains unclear, she pointed out, as to how regulatory issues could affect Mode 1 access, with a number of regulatory issues still remaining to be sorted out. In future, she stressed, Mode 1 access will be undermined more by regulatory issues than by the actual nature of commitments.

Dr Chanda then addressed the issue of how market access in Mode 4 could be improved. Here, issues related to classification, coverage, the nature of commitments and supporting norms/mechanisms, and coordination need to be considered. Classification issues relate to the need for greater clarity and uniformity in definitions. This, she stated, would involve the following: agreement on common list of occupations and definitions; commitments at a finer, more disaggregated level wherever possible; closer cooperation among professional bodies across countries required for disaggregating categories, determining qualifying work and educational criteria, and equivalence; closer cooperation between regulatory authorities in host and source countries; and, most importantly, separate categories by occupations rather than skill levels.
As regards coverage issues, Dr Chanda pointed out, there is a need to liberalise market access for a wider range of service suppliers, to meet the interests of developing countries, both for intra-corporate transferees and for contractual service suppliers. Relaxing minimum eligibility conditions to include non-professional, non-formally qualified persons, experience or competence based qualifications, she stated, is key in order to bring in semi-skilled categories, such as masseurs. She pointed out that creating a new contractual service suppliers subcategory to cover non-formally qualified, non-professional service providers could be considered. She stated that the alternative might be to use Mode 4 negotiations at this time to liberalise only movement of professionals and mainly between developed and faster developing countries, and to gradually build on this experience to accommodate a wider range of service providers. Bilateral and regional agreements could for the time being cover movement of other categories as they have greater flexibility to address cultural and other sensitivities. She pointed out that while this is a pragmatic approach it goes against the GATS’ neutrality to skills and qualifications. 

For improving market access in Mode 4, it is also important to consider the nature of commitments and supporting norms and mechanisms More transparent commitments are needed to improve procedural transparency and facilitate entry. Dr Chanda stressed that explicit attempts must be made for a visa which distinguishes temporary from permanent movement, with a separate administrative mechanism and with appropriate safeguards against abuse. More transparency is required in the recognition of formal qualifications, work experience, and demonstrated ability. Greater participation in and greater use of the process in which Mutual Recognition Agreements are entered into is required also. Multilateral norms for recognition and entry into Mutual Recognition Agreements need to be worked out also. She pointed out that where there are market access sensitivities in host countries, the focus of the commitments could be shifted towards the removal of national treatment limitations, which act as de facto market access barriers. This is relevant, she stated, in areas like legal, accountancy, architectural, other professional services where discriminatory conditions relating to nationality, licensing, and registration are not required, given other recognition and market access conditions already present. She suggested using the assurance of non-discrimination as a step towards market access while retaining flexibility to inscribe quotas and other non-discriminatory provisions under market access commitments.

For greater market access in Mode 4, Dr Chanda stated, greater coordination is required between the regulatory authorities in host and source countries, with sharing of responsibilities by the source country. She pointed out that there is a need to reassure immigration authorities in host countries that source countries will screen service providers, accept and facilitate their return, prevent abuse of market access, and address security concerns. Occupational certification and competence assessment issues may also require greater coordination and regulatory assistance mechanisms may also be required for developing countries. She raised the question of whether the conditions that source countries might be required to fulfil to be granted better market access can be included under GATS. More coordination and sensitization is also required, she stated, across trade, immigration, and labour policy officials within countries.

Dr Chanda then addressed the question of how market access in Mode 1 could be improved. The important challenge here, she stated, will be to cover a rapidly growing set of activities, especially intermediate activities, and new trade possibilities and to mimic as closely as possible the horizontal approach with a small negative list proposal. Stating that removing discriminatory conditions on Mode 1 access will be important, she pointed that business imperatives, demographic trends, and technological change are likely to keep market access open in this Mode. The main market access impediments are likely to be domestic regulations on cross-border supply, where data privacy/consumer protection, jurisdiction (taxes, indemnity), standards, recognition, and government procurement related regulations could undermine liberal market access commitments in Mode 1. Hence, domestic regulation will be very important in this area, and some kind of harmonization and inter-country cooperation will be required. The challenge will be to ensure that these regulations are not applied in a discriminatory manner and are transparently enforced. 

Pointing out that there are tradeoffs among developing countries, Dr Chanda stated that within services, there can be reciprocal commitments in Mode 4 between developed and developing countries and cross-modal tradeoffs, especially in Mode 3. In exchange for improved market access in Modes 1 and 4, many developing countries could (i) eliminate barriers to foreign investment in sectors where already liberalisation has taken place, where the benefits are evident, some regulatory capacity has been developed, and where reversal is unlikely, (ii) in other sectors, pre-commit where preconditions for liberalisation can be met in a reasonable time. She concluded that looking across sectors, the developing countries with a more pro-active agenda in services may need to show willingness to liberalise in other sectors in exchange for market access gains in Modes 1 and 4, and that tradeoffs elsewhere can help in coalition building with other major developing countries on services.

Ms Veniana R. Qalo, Economic Adviser, Economic Affairs Division, Commonwealth Secretariat began her presentation on Labour Movement and International Trade: WTO, FTAs and Bilateral Labour Market Access Agreements by providing reasons for why labour issues mattered. It can be argued, she stated, that the bilateral labour market access agreements (BLMAAs) provided within the GATS are, in many cases, of questionable WTO compatibility. She added that the continuation of many of the questionable elements of some 180 OECD bilateral labour market access arrangements leave a large number of WTO Members, in particular the Quad, exposed to the possible risk of these measures being brought before the WTO dispute settlement mechanism. This may well create for the first time legal precedents on the type of temporary migration arrangements that are permissible given the WTO obligations under the GATS. She stated that this risk has particularly increased with the expiry of the 10-year ‘in principle’ MFN exemption in December 2004. 

The presentation first examined the GATS provisions pertaining to immigration measures and those that are excluded. It then proceeded to examine the range of OECD bilateral labour market access arrangements and the emerging pattern in economic integration agreements, particularly temporary movement of natural persons provisions. The presentation also examined the options that Members may pursue in addressing the WTO incompatibility of the existing WTO arrangements.

On whether migration is covered by the WTO, Ms Qalo stated that scholars agree that permanent movement is clearly outside the WTO, and that such temporary movement arrangements can be seen as either inside or outside the purview of the WTO, depending on how these terms are defined under GATS. The WTO Secretariat has issued papers that interpret labour movement as not being a Mode 4 issue. If it is time bound and sector specific it is more likely to be subject to WTO. She pointed out that apart from the OECD countries, many advanced ‘developing’ countries, e.g. Korea, Malaysia, South Africa, and the Gulf States, import labour and have such agreements with source countries. These, she stated, are often negotiated by immigration and foreign affairs officials with no trade officials participating, and are temporary, sector specific, and often quota based. 

Ms Qalo then provided some examples of BLMAAs. The Canada Seasonal Agricultural Worker Scheme, she stated, is considered as a ‘state of the art’ labour agreement’. Under this, the Mexican provisions could be brought under NAFTA, while the Caribbean market access needs new arrangement. The US Seasonal Agricultural Scheme (H-2A) Visa, she pointed out, is not based on quotas and is open to all WTO Members, in theory. In practice, the US requires the employer to cover the cost repatriation of the employee and, therefore, only proximate sources of supply are commercial. Some EU BLMAA schemes are of questionable WTO compatibility, for example Italy–Nigeria, Italy–Sri Lanka, etc. She pointed out that the extent of the MFN violation has often increased following 1995 without notification or countries seeking waivers.

On the question of whether BLMAAs are WTO compatible, Ms Qalo pointed out that if they are listed as an MFN exemption and a panel considers 10 years to be the length of time they were expected to exist, then the answer would be ‘no’. They require WTO waivers if they are to be expanded or introduced after 1995. She pointed out that if no agreement is reached in the current round then the Panel may have to rule on MFN exemptions of ‘indefinite’ duration. 

Looking at FTAs and labour movement issues, Ms Qalo pointed out that the US and EU FTAs have labour market access provisions. The US, she stated, has attempted to extend visa and labour market access issues until the US–Chile and US–Singapore FTAs. This has the most comprehensive Mode 4 type provisions found in the US FTAs to date. She pointed out that the provision on professionals has given rise to a serious legal and political issue. The US Congress carved out 6800 visas allocated in these FTAs from MFN quota of ‘up to’ 65,000 H-1B visas provided under GATS. This, she stated, is of questionable WTO compatibility. She pointed out that since the Singapore–US and Chile–US FTAs there have been no bold migration measures introduced in the US FTAs.   

Looking at FTAs and labour market access, Ms Qalo pointed out that the most recent FTA between Japan and Philippines (not yet implemented) has important provisions for nurse mobility. The Japan–Philippines FTA, she stated, is potentially a new generation of agreements. She pointed out that some WTO issues over whether it is possible to impose numerical quotas on services suppliers will arise given the requirement of the market access provisions of the GATS. 

On how FTAs and BLMAAs can be made WTO compatible, Ms Qalo pointed out that such issues could be incorporated under economic integration agreements (GATS Article V), labour market integration, a negotiated solution on MFN exemptions (which is unlikely), or waivers for on-going MFN violations could be applied for.
Looking at the future, Ms Qalo emphasised that labour market access issues will become more important as the OECD and Chinese population ages, and will need to be addressed either bilaterally through FTAs or multilaterally. She concluded by stating that multilateralism will yield the largest returns for developing countries, and stressed that a dispute on migration at the WTO should be avoided at all cost. 

Views of LDCs:

Ms Teboho TseKoa, The First Secretary, Permanent Mission of the Kingdom of Lesotho made a presentation on Issues and Concerns of LDCs in Market Access: Prospects of Balanced Outcomes. The presentation examined the following issues: where LDCs are in trade in services; the challenges faced by LDCs in trade in services; whether the current direction of market access negotiations benefits LDCs; and what is important for LDCs to see a balanced outcome in services negotiations.
Ms TseKoa began by pointing out that LDCs are mainly net importers of services. While LDC share in world trade in commercial services is only 0.4 per cent, services features as a critical sector for achieving development objectives and can constitute 40–50 per cent of GDP. She stressed that despite the low level of participation in world trade in services, Mode 4 is of particular importance to LDCs; yet it remains the least liberalised and current commitments do not apply to other categories of interest to LDCs. Interests do exist in sectors such as tourism, professional services (i.e. outsourcing potential), construction and maintenance services, and cleaning services. She stated that the ability to realise the full potential in such areas is hampered by various constraints and challenges at the domestic and international levels.

Ms TseKoa then listed the challenges, both at the international and domestic levels, faced by LDCs in trade in services. At the domestic level, these challenges include: lack of adequate infrastructure (i.e. telecommunications), weak regulatory frameworks and related regimes (i.e. standard setting); weak investment climate; weak human resource capacity, training and development; lack of adequate services related data and understanding of benefits and costs of services trade liberalisation; struggling with basic necessities related to universal access in public services (i.e. education, health); and capacity issues at trade policy level due to lack of resources in identifying potential areas of interest, policy coordination, and formulation and participation in negotiations. She pointed out that at the international level, a key challenge is posed by market access (and regulatory) barriers in Mode 4—related to recognition and qualification issues, economic needs tests and labour market tests, onerous visa and licensing requirements, non-transparent procedures, limitations on establishment and local presence, and citizenship and residency requirements. Competition related issues related to the global market structure being characterised by domination of MNCs, especially in the higher end of the value-added chain, and rapid technological change, pose another challenge. Other challenges include, she stated, discriminatory access to distribution networks and lack of access to financial resources, know-how capability/skills transfer, and technology.

Ms TseKoa then went on to consider whether the current direction of market access negotiations in services is of benefit to the LDCs. She pointed out that the most recent round of offers on the table by developed countries do not reflect meaningful commercial opportunities for LDCs, clearly illustrating a development deficit. First, in Mode 4, the same barriers remain; in most sectors, committed Mode 4 remains ‘unbound’, except as indicated in the horizontal section; the focus remains on the high skilled categories and in cases where new categories are being introduced, these remain subject to conditions, such as qualifications requirements. Second, the level of commitment tends to be lower than actual levels of liberalisation, and therefore, in most cases commitments do not go beyond the status quo, she stated. There are also instances of backtracking on existing commitments. Third, there are cases of one limitation being replaced with another. Fourth, few existing sectors/sub-sectors of interest to developing countries are fully liberalised as a result of improvements to the revised offer. 
Ms TseKoa pointed out that market access negotiations are not an end itself and must be based on the objectives of the GATS laid out in the Preamble. Part of giving effect to these important objectives has been recognised in the Negotiating Guidelines and the LDC Modalities. She stated that at Hong Kong, Members gave the highest political commitment to implementation of the LDC Modalities, and that it is the only development orientated objective of Annex C. The Hong Kong Ministerial Declaration, she stated, also recognises that LDCs are not expected to undertake new commitments. She pointed out that it is now up to Members along with the LDCs to turn that political commitment into reality by supporting effective and expeditious implementation of the LDC Modalities. 

Ms TseKoa then examined what is important for LDCs to see a balanced outcome in services negotiations. For LDCs, she stated, the LDC Modalities (i.e. Understanding on Special Priority) reflects the heart of their interests in the services negotiations because it gives effect to Article IV: 3 of the GATS, which recognises the situation of the LDCs. She stated that the LDCs believe the Understanding would contribute to increasing their participation in world trade in services by facilitating and promoting their exports. Through the mechanism, Members could take creative initiatives in addition to providing targeted market access and consider, for example, streamlining of certain procedures for LDC service suppliers, removal of certain limitations specifically for LDCs, and partnerships for training and skills transfer. She stated that for LDCs to see a balanced outcome in services negotiations, implementation of the LDC Modalities and Article IV is important. She added that assessment and review of the progress of the negotiations based on the Negotiating Guidelines as well as, given the links with market access, pro-development disciplines in domestic regulation which take into account the particular situation of LDCs are also critical. Progress in rules negotiations, especially Emergency Safeguard Measure (ESM) as a safety net to safeguard national development objectives, especially if market access liberalisation is undertaken, is also critical, she pointed out, as is targeted technical assistance to effectively participate in negotiations. She concluded her presentation by noting that for LDCs, the services negotiations must be development centred and focus on strengthening domestic services capacity (in line with their own national development objectives and priorities) with a view to enhanced competitiveness and efficiency.

Discussion

Mrs Chawe Mpande Chuulu pointed out that despite the challenges that the LDCs are facing in the WTO, the revised requests are a major shift for the LDCs, as in their earlier requests they were focused on the specific descriptions of lower skilled workers, but now included contractual service suppliers and independent professionals and business visitors, and also target now both developed and developing countries. She stated that while the immediate reaction for some of the developed country partners is that it is not possible from the legal point to go beyond the existing MFN exemptions, it is very important for the lawyers to give their insights on whether it is possible to implement LDC modalities through MFN exemptions, given that a lot of MFN exemptions that were supposed to have expired by December 2004 are still being substantiated by developed and developing countries, and the developing countries did indicate these exemptions in the Uruguay Round. The other challenge being faced by LDCs and developing countries, she stated, is being told that requesting for market access for lower skills is not Mode 4, because a lot of lower skilled and semi-skilled workers who enter the developed country markets enter as job seekers, and are not covered by Mode 4. However, she stated, these lower skilled workers are really entering to take up jobs that already exist, and, hence, to say that this is not Mode 4 because they are seeking jobs is not a strong argument. She also raised the issue of agricultural workers coming under the scope of GATS, stating that this is a very fuzzy area. For example, lower skilled workers may be engaged in picking and packaging strawberries, etc., leading to the question of whether they are agricultural workers or providing services incidental to agriculture. She also raised the issue of alliances between LDCs and developing countries, and queried about whether developing countries such as India would be in a position to offer on Mode 4, given that the bulk of trade in Mode 4 is between LDCs and developing countries.  Dr Mina Mashayekhi pointed out that developing countries could organise their labour movement, so that individuals do not go individually to seek these jobs that already exist but have a more organised way of temporary movement. A participant stated that the problems in the education and the health sectors in India were more at the primary sector level as compared to the higher end commercial level, and enquired about whether investments could be directed into those areas through regulations. Mr R. Gopalan pointed out that in the education and health sectors, markets do not exist at the lower levels. Even if these sectors were opened up, how many would come and set up facilities, and what would be the ability of people to pay remained unclear. There is also the danger of good teachers and personnel going over to these facilities, depriving the common people of the kind of quality education and quality health care they need. Countries would, he stated, have to approach these issues in steps, as it is not possible to open up everything together. Dr Rupa Chanda pointed out that in education, the issue is really of regulation, of whether the right kind of players are entering, whether they are bring regulated, and whether their standards are being monitored. This was not happening, she stated, signaling a domestic regulatory failure. Reacting to an observation by a participant that foreign educational institutions and universities are already commercially rendering services in India, Mr R. Gopalan pointed out that India is taking steps to regulate them, which was extremely crucial, and stated that for the first time, India is making commitments in educational services. To a query on whether the Indian government would consider opening up of the legal services sector, Mr Gopalan responded by stating that the Indian government has been making effort to make the legal fraternity understand that there is a possibility of overall gain to the country if certain areas in legal services are opened up. However, he stated, the regulations are governed by the Bar Councils, which seeks reciprocity in their dealings with other countries, and that does not seem to be forthcoming. Reacting to a query on whether developing countries, like India, with more pro-active agenda in services, could really afford to show willingness to liberalise in other sectors like agriculture, given that agriculture involves the livelihood concerns of millions of farmers, Dr Rupa Chanda pointed out that the objective was to maintain as much flexibility as possible, keeping in mind the interests on special and sensitive products, etc., and some amount of give and take has to be there. In agriculture, she stated, the trade-off is more tricky. In reply to a query about the potential for an offensive developing country interest in Mode 3, Dr Rupa Chanda stated that it was important to have an integrated perspective across services and NAMA etc. and not just look at trade-off across sectors. Mr R. Gopalan pointed out that India and other developing countries do have offensive interests in Mode 3 but the markets of these offensive interests, including the developed countries and the Middle Eastern and Far Eastern countries, are very well protected by a plethora of regulations, which are just not made known to people or not reported to the WTO, and on which information is not forthcoming. He stated that with the development of regulations, hopefully countries will be in a position to at least to get the information on board. A participant enquired about what developing countries, and India in particular, are doing to operationalize special and differential clauses in the services negotiations, technical assistance for domestic regulations, or statistics for developing countries, as well as what is being done to operationalize the mandate for the developed countries to set up information desks or access points that will provide information to developing countries regarding market access, domestic regulation, etc. Mr Gopalan stated that as regards logistics, while India was looking at certain sectors like road sector and marine sector, looking at logistics as one integrated chain at this point in time may not be feasible thanks to policy restrictions on railways. Mrs Chawe Mpande Chuulu stated that while primary health care and education is a right, higher education and higher health facility is not a right, and suggested making some concerted effort to liberalise in the higher end and keep the lower end under the public domain. She suggested that entry of foreign universities could be used by LDCs and developing countries to increase their regulatory capacity. The public sector, she stated, does not have the capacity to invest in knowledge based education system that requires specialization, and hence the private sector has to be brought in. Responding to a query on how Australia has become a leader in arbitration laws internationally, Mr R. Gopalan pointed out the importance of educating the legal fraternity to see the advantages of opening up of the legal services. He stated that the stakeholders themselves have to be convinced of the benefit of opening of this sector, and until that happens, it will take some time for the sector to be opened up. Dr Mina Mashayekhi pointed out that sequencing and phasing of reforms take time and stressed the importance of bringing the stakeholders on board before making commitments in WTO in order to ensure that the commitments can be sustained and are in the interests of the country.

