II.
ROLE OF DEVELOPING COUNTRIES IN SERVICES NEGOTIATIONS: OFFENSIVE OR DEFENSIVE
Chair: Dr Harsha Vardhana Singh, Deputy Director General, WTO

Mr Abdel Hamid Mamdouh, Director, Trade in Services Division, WTO, began his presentation on Participation of Developing Countries in Services Negotiations by stating that he would refer to three broad points about the participation of developing countries: (i) participation of developing countries in terms of their policy mindset towards services, (ii) how developing countries have shaped the negotiations in the WTO on services, and  (iii) how developing countries are doing now with respect to negotiations of market access, plurilaterals, as well as the negotiations on rules. He began by noting that the statistical information used to refer to trade in services are usually balance of payments based statistics, which are collected on the basis of methodology that does not use the GATS. He pointed out that as yet statistical information that reflects the real size of transactions and the international trade in services as defined in the GATS is not available, and added that the reported statistics about trade in services by far under-represent the importance of trade in services as defined by GATS. 

Mr Mamdouh pointed out that GATS as an agreement is neither an investment agreement nor an immigration or labour mobility agreement, and noted that while it is true that Modes 3 and 4 cover investment related issues and ‘immigration’ linked issues incidentally, they are not, however, primarily designed to deal with investment as a discrete area of regulation or immigration as an area of policy and regulation. GATS, he stated, covers those aspects only to the extent that they are necessary for the supply of services. He pointed out that governments do not have any obligation in the GATS relating to how they treat their own service suppliers - the obligations are only about how to treat the service suppliers of other Members. 

Mr Mamdouh pointed out developing countries have participated in a very effective way in shaping the ongoing negotiations, and added that there has been a tremendous and fundamental paradigm shift in the way in which developing countries look at services as a sector. Usually services have always been regarded as either public utilities which are the function of the governments, like telecommunications, banking, transportation, etc. or activities of professionals who are considered to be morally above being described as conducting commercial activities, such as lawyers, doctors, engineers. And, therefore, the liberalisation of services was even considered by some to be an offensive idea that would reduce all those important functions to being commercial activities. Noting that in the Uruguay Round when the negotiations on services started, India in fact led a group of developing countries who were completely against negotiating on the liberalisation of services, he pointed out that now developing countries have made a paradigm shift to reconsider that stance and have participated in shaping of the GATS in a very effective way. 

Mr Mamdouh stated that the GATS is designed to serve two competing objectives. The first is to have to a sound legal framework in which enforceable commitments can be negotiated. The other competing objective was that developing countries wanted a framework that provides for the broadest range of policy options, the greatest flexibility possible in order to allow them to tailor their liberalisation commitments in a way that is commensurate to their development priorities. This led to the Agreement not being very user friendly, and explains the existing complicated negotiations which rely on request–offer procedures as opposed to setting multilaterally agreed numerical targets or formulas for the liberalisation of services sectors in a mechanical way. 

The GATS, Mr Mamdouh stated, was shaped to a very large extent by developing countries. The history of negotiations shows, he stated, that the developing countries define what liberalisation means—as two important essential things: giving market access and giving national treatment. They also emphasise that liberalisation is not deregulation. In fact, he stated, to a very large extent, with liberalisation more regulation is required. He noted that the right to regulate, emphasised by developing countries in the preamble of the GATS itself, is particularly important for them, given that their regulatory structures are not developed in a sufficient way to allow rapid liberalisation. 

Mr Mamdouh stated that developing countries were negotiating the GATS and they established that system with a view of how they saw the process of liberalisation. He pointed out that there has been an evolution in their mindset, for example, in terms of the understanding of the benefits of liberalising services. At the end of the Uruguay Round, two important sectors on which negotiations were not completed were financial services and telecommunications, in which developing countries would link any liberalisation steps they were making in those sectors to agriculture or liberalisation of textiles or tariffs on manufactured products. But yet, he pointed out, the results of these two negotiations which were concluded in 1997 show that a large number of developing countries have participated actively, including India, and have undertaken extensive commitments. In some cases, those commitments were not just about binding existing situations but were about reforms, particularly in the telecom sector, that involved long and hard processes of reconsideration of all paradigms. Looking at the way GATS was designed, obviously there were two areas in which developing countries’ interests were clear: Mode 4 and Mode 1. Technological developments, he added, have allowed an increasing scope for impersonal services. All this, he stated has influenced to a very large extent the participation of developing countries in the negotiations. 

Coming to the current situation in the negotiations, Mr Mamdouh stated that developing countries have played a very basic role in shaping the outcome of the Hong Kong Declaration, in particular the outcome in services and added that the developing countries are in the driver’s seat when it comes to the current process. He stated that they may not be satisfied with the end results, but there is nothing now that happens without their full consent. This involvement has been increasing since the establishment of WTO. The Cancun ministerial conference did not succeed, he stated, because developing countries did not like the way the negotiations were going while in Hong Kong, a new process was agreed to. He also pointed out that the level of detail in the Hong Kong Ministerial declaration was far greater than earlier, largely driven by ministers from developing countries, such as the Indian minister, Mr Kamal Nath, and  because of the offensive interests of the developing countries, of which India is in the forefront in that respect. 

Mr Mamdouh stated that the negotiations are not just about market access, but also about rules. Of the four areas of rules negotiations—emergency safeguards, subsidies, government procurement, and domestic regulations—the only area that has been receiving some attention and gaining some attraction is the negotiations on domestic regulation. He added that there are some big challenges, particularly with respect to some of the categories of measures that domestic regulations as an agenda is dealing with, particularly qualification requirements, which is of strategic interest to developing countries because of its links to Mode 4. He stressed that the negotiations on domestic regulation are not about setting standards, are not about determining what those qualification requirements should be but to ensure that those requirements which are legitimate and necessary do not become unnecessary barriers to trade. This, he stated, is another example where the offensive interests of the developing countries is taking the lead. The developed countries, on the other hand, are now more interested in other things such as disciplines on transparency and additional disciplines on licensing procedures, as opposed to licensing requirements. He concluded by stating that the big challenge of dealing with qualification requirements is one area where developing countries are taking the lead. 

Dr Arpita Mukherjee, Senior Fellow, ICRIER began her presentation on Role of Developing Countries in Services Negotiations: Offensive or Defensive—The Case of India by noting that India’s role in the negotiations is offensive. Providing data to show the importance and growth of the services sector in India, she noted that the government’s negotiating position is determined by the performance and global competitiveness of the sector. As India has become more globally competitive in the service sector, she noted, its negotiating position has changed over the years, and thus from the Uruguay Round when the country had a very defensive approach, India now has an offensive interest in the services negotiations, which is different from its position in agriculture and NAMA. She noted that India’s negotiating position has focused on liberalisation of trade through Modes 1 and 4. 

Dr Mukherjee provided a list of the things that India wants from Modes 1 and 4. She stated that with the offensive interest in mind, India has now become a major player in the services negotiations. She added that India’s revised offer in August 2005 shows significant improvements over the initial offer and is one of the best revised offers tabled in the WTO. India also supported a complimentary approach to the negotiations, and is in favour of a prescribed and qualitative approach and not a quantitative one. India, she stated, has supported and taken an active part in the ongoing plurilateral negotiations and has asked for addressing domestic regulation related barriers in the current round. She then briefly listed some achievements that have resulted from taking an offensive stand, and noted that there has been some improvement in the horizontal offers in Mode 4 and there have also been some expansions in Mode 1 commitments and many of the issues that India has been talking about have been covered by the Hong Kong Ministerial text. 

Dr Mukherjee noted that the plurilateral negotiations are a complimentary approach to enhance market access commitments and pointed out that a critical mass of developed and developing countries—around 35 countries—are involved in the discussions. She then provided a brief summary of the plurilateral requests made by India. The request largely focuses on making full market access and national treatment commitments in Modes 1, 2, 3, and 4 in accordance with Annex C of the Hong Kong Ministerial Text. 

As regards India’s response to requests received, she noted that India is a serious player in the plurilateral negotiations. India has already indicated that it can meet requests substantially in certain sectors such as construction and related engineering services, and maritime transport services, and partially in sectors such as energy and telecommunications, and that it would have some difficulties to meet the requests in sectors such as distribution (retail), legal services, and audio-visual services. She stated that India has already made an ambitious revised offer. Whether India would improve it or not would depend upon what it gets in return in areas of export interest.

Dr Mukherjee ended her presentation by pointing out some issues and areas of concern to India. One issue relates to how to balance the offensive and defensive interests. In some sectors, such as the energy sector, the domestic reform is yet to take place and the regulatory regime is still developing, making it difficult to actually make a request in that sector. Another issue of concern, she pointed out, relates to how much to give in for agriculture—which is a sensitive sector—to increase services exports. The US, India’s biggest trading partner, has not shown much interest in liberalising Mode 4, but has, on the other hand, indicated that India, Brazil and the ASEAN countries are the target countries, the target sectors being telecommunication, computers, express delivery, energy, audio-visual and distribution services, which are sensitive sectors for India. Thus, she stated, the US would like India to open up in other sectors where the latter has problems in doing so. Looking into the future of the negotiations and whether there will be any meaningful liberalisation, she stated that it is likely that developed countries may meet Mode 1 requests and that some developed countries would partially meet Mode 4 requests. It is thus likely, she stated, that there would be improvement in Mode 4, though not to the extent that India would like. Further, she added, how to address domestic regulation related barriers would be again play a very significant role in determining how much India gets during negotiations, as at present, many of the barriers that India faces in the markets of export interests are related not to market access barriers but to qualification, license, and standardisation, which are all related to domestic regulation. She pointed out that another important issue that India needs to look into is how to balance its interests and working together with other developing countries to push ahead the negotiations. She concluded by stating that pushing ahead the agenda alone would be difficult, and it is thus very important for all developing countries to work together. 

In her presentation on the Role of Developing Countries in Services Negotiations: Offensive or Defensive?: The Case of Thailand, Dr Deunden Nikomborirak, Research Director for Economic Governance, Sectoral Economics Program, Thailand Development Research Institute drew upon her personal experience in working with the negotiating team in Thailand to offer a practical view of the major challenges facing the developing countries in the services negotiations. She began by noting that the most important thing in negotiating is to have a clear objective of how services sector liberalisation may help to promote the growth of the country’s domestic economy. In doing so, one needs to know the inherent weakness—i.e. inefficiency—of the country’s service sector, as well as its strength. The Thai negotiators, she stated, did not know adequately as to opening up which services would be most beneficial to the economy.

Dr Nikomborirak then presented a graph depicting the price–cost margin of major service sectors in Thailand, and pointed out that it was important for developing countries to have such graphs. She stated that the graph showed that there are a lot of domestic barriers, which have nothing to do with the WTO. The graph, she stated, showed that by opening up to foreigners, price could be reduced in the banking and telecom sectors. She pointed out that it was important to find out why such inefficiency persists, and that domestic regulations and policies that serve to limit market size restrict or distort domestic competition, raise costs, or delay technological upgrades or consolidation are sometimes the culprit. For example, while the US has been wanting liberalisation of the limit for foreign shares in the Express Mail Delivery Services in Thailand to 100 per cent equity share from the current 49 per cent, many American companies such as FEDex etc. already have a presence in Thailand through the use of Thai nominees to hold their equity shares.  Lifting of foreign equity share to 100 per cent by itself would not lead to transfer of technology, as the latter is hampered by inadequate domestic regulations. Dr Nikomborirak stressed that foreign investment and liberalisation does not solve all problems and that many things rest within a country’s own domestic rules and regulations. She added that inefficiency can also persist due to lack of essential inputs such as skilled labour and R&D as well as lack of foreign competition. For example, Thailand, she stated, cannot be an IT centre like India even if it has more liberalised investment due to the shortage of skilled persons.

At the same time, Dr Nikomborirak stressed, one needs to recognize the comparative advantage of domestic services. While Thailand does not have comparative advantage in skilled IT, it has a lot of advantage in semi-skilled services, such as in health, dental and optical services, spa, tourism, mechanics, etc. These are not recognised professionals but are not unskilled either. She stated that perhaps it was time to think about changing the rules of the game and the framework to incorporate these categories also. For example, massagers are not recognised as professional in the US and face problems when applying for H1-B visa to the US.

Dr Nikomborirak stated that it was important to consider how foreign competition could help lift productivity. In the case of Thailand, certain services require very heavy investment. Restricting investment to only local investors would lead to monopoly or oligopoly and only few players in the market. She stated that foreign competition was needed in many areas and that restricting competition just to domestic investors would create a lot of rents for the latter. 

Coming to the question of whether the Agreement would open up new opportunities for competitive service sectors to go overseas, Dr Nikomborirak stated that this is where Mode 4 and Mode 3 would have to move together. For example, when negotiating free trade with the US, while the US is very open to foreign capital, such as investment in spas, hotels, etc., it is not open to bringing in labour, such as Thai massagers. But then, she pointed out, why would Thais go there if they have to hire American massagers to work for their massage company. She stated that both capital and labour have to go together, as people want to export both together. For this, she stated, one would have to change the agenda but it is not easy to do so because it is so structured. 

Dr Nikomborirak stated that Thailand would have to play both offensive and defensive strategies at the same time. The offensive strategy is to ensure that the negotiating agenda provides a balanced focus between issues of interest of both parties (FTAs) and both developed and developing countries (WTO).  Stating that developing countries may be a little bit too defensive in the sense that the agenda is set for them and they should say yes or no, she stressed that it was important to for such countries to ensure that the agenda matched their needs, and that these countries would have to be a little bit more aggressive in trying to change the agenda rather than playing and going along with it. It was important for developing countries, she stated, to ‘clean up their own house’ to boost the competitiveness of local suppliers. This would involve abolishment of costly and cumbersome rules and regulations, as well as an effective human resource policy and schemes. She stressed that it was also important to ensure that the country’s position in each issue is aligned with the interest of the country, rather than the particular group of service providers. 

Dr Nikomborirak stated that the defensive game, which would have to be played at the same time, would require, first, a clear sectoral impact assessment and a road map on adjustment programmes during the transition period. Giving the example of the contradiction in government policy for the Thai dairy industry and Thailand’s agreement with Australia liberalising the import of skimmed milk powder in about 8 years time, she pointed out the importance of having a clear plan for the industry and to have a phase-in period, and very clear policy that fits with the commitment made in the WTO. Second, niche markets for local service providers would have to be identified. For example, Thailand opened up its retail sector, and now small and medium enterprises (SMEs) are blooming under franchise and the alternative way of distribution is now franchising. Third, she stated, it is important to ensure that domestic rules and regulations provide for fair competition between local providers and multinational companies (MNCs). Fourth, it is also important to ensure that the issue of subsidy is on the table. Dr Nikmborirak concluded her presentation by stating that while in reality, the negotiations are unavoidably mercantilist, Thailand needs to take both offensive and defensive measures in negotiating in order to ensure that the economy as a whole will benefit from services trade liberalisation. 

Discussion
Responding to a query about the kind of fears that developed countries have with regard to Mode 4, and about which countries would partially meet India’s Mode 4 requests. Dr Arpita Mukherjee stated that the fears arose due to unemployment situation in the developed countries and also because Mode 4 is a politically sensitive sector. She pointed that EU, Canada, Australia may partially meet India’s request. Acknowledging that there is a disconnect between the commitments in the Schedules and the domestic regulatory system, Mr Abdel Hamid Mamdouh stated that attempts had been made recently to get immigration regulators to introduce the necessary distinctions and definitions in domestic regulatory systems that correspond to the commitments that government negotiate under the GATS. The problem, he stated, was not with implementation but with linking further liberalisation of Mode 4 with liberalisation in other Modes also. Mrs Chawe Mpande Chuulu raised a query about the appropriateness of the WTO requiring LDCs and developing countries to substantiate their request based on statistical evidence, given that such statistics don’t exist, are very difficult to measure, and the current parameters are not appropriate for evaluating the commercial value of the requests. Another participant stated that it was not clear why India, in Mode 4, is having certain reservation on exemption on social security and wage parity, as this would lead to a conflict with ILO. In reply to a query on the issue of internal reforms in India in the context of the negotiations at the WTO, Dr Arpita Mukherjee stated that making commitment in many sectors is difficult because the internal reforms are not in place. To a query on what India’s stand should be in Mode 3, Dr Arpita Mukherjee stated that most countries have unilaterally liberalised Mode 3, except for certain sensitive sectors, and there are no major Mode 3 barriers. She stated that in case of India some sectors, such as legal services are not open due their political sensitivity. Similarly, retail, she pointed out, again is a politically sensitive issue, but it is more of a domestic reform issue rather than a WTO issue. In Mode 3, countries such as India also have export interests. For example, Indian companies are establishing health care facilities abroad. She pointed out that sectors in which India has an offensive interest are professional service/ knowledge based sector, construction and related services, computer, R&D, health, etc. To a query on whether there is any scope for unskilled services like domestic help and beauticians to be brought under the purview of GATS, Mr Abdel Hamid Mamdouh stated that the GATS as an agreement does not exclude any category nor does it specify any level of expertise. What is needed is to make sure that the categories desired, however they are defined, are in there in the schedule of the negotiating partner. A participant stated that there is a hypothesis that while what developing country are requesting developed country is a natural tendency—as in Mode 1,  because of competencies available with developing countries, it is naturally flowing to developing countries, and in Mode 4, where there is a shortage of professionals—what developed countries are requesting developing countries in their requests is not the natural tendency—for instance, Mode 3, which is ownership, and raised the issue of whether this thinking or hypotheses is affecting the negotiations. Mr Abdel Hamid Mamdouh responded to a query on the current status of the negotiations on emergency safeguard measures by stating that not much advance has been made in this and that until today the basic question to be answered in order to determine whether an emergency safeguard mechanism in the GATS is either desirable or necessary has not been answered. Three questions need to be answered here, he stated. These relate to: first, who do you want to protect; second, who do you want to protect from; and third, what is the aim of that protection. Until these questions are answered, he stated, it would not be possible to reach a conclusion about whether a safeguard mechanism is necessary. To a query on whether there should be a third party for setting standards for qualifications, Mr Abdel Hamid Mamdouh responded by stating that while MRAs are helpful with respect to recognizing of qualifications, particularly in the area of professional services, the problem is that they are not in themselves inherently a multilateral solution. The GATS, he stated, tolerates MRAs but does not encourage them. Under paragraph 6 of Article VI, he stated, there is an obligation on each Member of the WTO to establish adequate procedures to verify the competence of professionals and service suppliers coming from other Members of the WTO. This instrument, he pointed out, should be used because it is designed to provide an alternate route for those who do not have an MRA.
