IV
RULES:
DOMESTIC REGULATIONS AND DEVELOPING COUNTRIES 
Chair: Mr Nripendra Misra, Chairman, Telecom Regulatory Authority of India 

Mr Sumanta Chaudhuri, Counsellor, Permanent Mission of India to the WTO made a presentation on Domestic Regulation and Multilateral Negotiations: Importance of Domestic Regulation Disciplines. He provided a bird’s eye view of domestic regulations, what is at stake, why it is important, and what exactly is happening on it in Geneva. He began by noting that the GATS is an infant agreement and consequently it does not have a well-developed system of rules—domestic regulations, subsidies, government procurement, safeguards, etc. He stated that there is now, especially at Hong Kong, a clear mandate that development of disciplines on domestic regulations has to be done before the end of the Round, which shows the critical aspect of this single undertaking within services and the larger context of the Round. He pointed out that guidelines on the way to develop the regulations would entail a balance between two objectives of the right to regulate, which is a sovereign right recognised in the Preamble to the GATS, and that this right to regulate should not be used to nullify or impede the market access that otherwise be provided through the market access commitments. He stated that if disciplines could be developed in these areas, then the Members would be negotiating among themselves to determine how this balance will come about in terms of their specific aspects. Hence, the need for disciplines, even if the balance is already recognised.

Domestic regulations, Mr Chaudhuri pointed out, cover basically five areas: qualification requirements and procedures; technical standards; licensing requirements and procedures; special and differential treatment; and transparency. The attempt here, he stated, was not to try to develop regulations themselves, not to harmonise regulations between countries (as that is not the job of the WTO), not to set standards per se, but basically to develop disciplines on how these measures relating to these areas would actually be administered. He then briefly examined the current status in the WTO as far as these disciplines are concerned, and stated that there had been a fair amount of momentum in the last six months.

Mr Chaudhuri then briefly touched upon the dynamics. He stated that first, there is a genuine understanding that all these disciplines will apply only to those areas where specific commitments have been undertaken. Second, the most likely outcome is a set of horizontal disciplines covering all five areas, applying to sectors where horizontal commitments are undertaken, but they would not be sectoral. Third, he noted, there is a fair level of divergence in the levels of ambition that are there, both overall for domestic regulations and for specific elements. For example, in Mode 4, a major regulatory barrier is the issue of qualification requirements and procedures, where the levels of ambition of developing countries are far more than the level of ambition of developed countries, while in areas such as transparency, the levels of ambition are reversed. A third critical area is the issue of technical standards. He pointed out that it is difficult to give an answer to the question of what is a technical standard in services, and often, as a result, they tend to be technical standards for goods. Who administers technical standards in services is even more difficult to answer, he pointed out. 

Mr Chaudhuri stated that the overall level of ambition in domestic regulations certainly does seem to be in the interest of developing countries in particular, because, more often than not, these countries are at the receiving end in terms of regulatory barriers, and the reverse is not true. So developing countries probably will not have the same kind of pressure from the developed countries’ side to develop domestic regulations. On the other hand, there exist certain areas in which the developed countries may be pushing. He concluded by stating that this balance is something that would need to be developed during the course of the next few months, linked with the level of ambition in the market access negotiations in services, in the overall equations in the round. 

Dr Suparna Karmakar, Senior Fellow, ICRIER began her presentation on Domestic Regulation Related Barriers faced by Developing Countries in Developed Country Markets by listing issues related to domestic regulation. She pointed out that the challenges related to domestic regulation for enhancing market access under both Modes 1 and 4 have been in the range of state-imposed regulatory barriers. These include burdensome visa formalities, registration and licensing requirements, fee structure, stringent quotas and qualification requirements, and discriminatory taxes, levies and standards faced by the developing country service providers. Further, most professions are closely regulated, often self-regulated, usually through their trade associations’ voluntary standards. This issue, she stated, is more difficult to address because they are not government mandated regulations. Entry restrictions are usually based on standards set in educational qualifications and experience, and related licensing requirements and procedures, and different technical standards ostensibly to ensure the quality of service provided, but at times they are deemed to be much more stringent than is necessary to provide that service. Other domestic regulation related issues, she stated, are the increasingly apparent interlinkages of domestic regulation with market access and national treatment obligations. Another issue of whether disciplines would be on all services or only those in which the Member has taken specific commitments seems to have been almost resolved in favour of the latter, she stated, and added that another important issue for Members is what would be the depth of the disciplinary action. 

The main issue on GATS and the right to regulate, Dr Karmakar stated, relates to the regulatory autonomy of the Member country, and the fear that such disciplines will compromise on sovereignty by requiring that trade considerations prevail over legitimate national policy objectives. A reciprocal concern is that of the national right becoming a disguised barrier. The Appellate Body, by broadly interpreting the per se prohibited market access restrictions, seem to have considerably expanded the reach of GATS prohibitions by ruling that the US restrictions on cross-border supply of gambling and betting services was de facto a quantitative restriction, and even though it was not explicitly quantified in the US domestic laws, it is tantamount to a violation of the GATS commitments. This, she stated, narrows the distinction between domestic regulation requirements and market access barriers, creating more interlinkages and interpretational confusion, so that Members might become increasingly wary about making market access commitments. She pointed out that instead of saying that regulations are not required, it would be better to focus on the optimum level of regulation that is necessary.

Dr Karmakar then listed some barriers faced in developed countries. She pointed out that existing domestic regulations deemed to be having the most restrictive impact on market access include: (i) regulations relating to visa requirements and work permits, including economic needs tests, numerical quotas, and duration/time limits for stay; (ii) discriminatory policies favouring domestic service providers in developed countries, especially requirements relating to citizenship and residency and linkages with commercial presence requirements; (iii) non-recognition of professional qualifications and experience, leading to issues of equivalence and accreditation of qualification and professional licenses; and (iv) transparency, i.e. arbitrary administration of domestic laws, and inadequate information available, or information not readily available, to non-governmental market participants about new or proposed regulations.

She then provided some examples of some onerous requirements and barriers. An example of such barriers are the heterogeneous federal and sub-federal licensing and qualification requirements and procedures, which makes a license or qualification recognition obtained in one state not valid in other states, as for example in the US. Other barriers include: overly complicated qualification and licensing requirements, onerous licensing requirements, and restrictions on registration (e.g. residency requirements), which prevents foreign engineers from signing off on drawings and managing projects; the necessity to obtain/renew the same license in every regional government and a short effective period of licence; requirement of indemnity insurance or bonds prior to licensing; prohibitive licensing fees, with often multiple licenses to be taken; cumbersome authorization requirements, and permit being required for every project; restrictive regulations relating to zoning (in favour of the local suppliers); long delays and procedural complications and also for verification of  applicant's qualifications acquired in the territory of another Member; and unpredictable and long timeframe for the registering process arising out of requirements, such as that important documents must be certified by the local Public Notary.

Dr Karmakar stated that India supports the need for reaching an agreement on disciplines on domestic regulations in the interest of enhancing market access in services, in particular Mode 4 access. India, supported by Chile, Mexico, Pakistan, and Thailand, has submitted a proposal to WPDR on disciplining qualification requirements and procedures (QRP). The Room Document of May 1, 2006 is in continuation of JOB(05)/50 and addresses some of the issues outlined above that domestic service providers have been complaining of. She concluded by stating that it was also felt that stringent qualification norms for various professional services act as a big restriction in the movement of service providers from developing countries. 

Mr Pradip Baijal, Former Chairman, TRAI began his presentation on Regulating Networks: The Indian Telecommunication Experience by stating that the experience in the telecommunications industry could provide lessons for other network industries such as power, railways, etc. where the history of regulation has not been that long. Regulation in the Indian telecommunications industry, he stated, started in 1997 when a regulator was appointed. He pointed out that growth in the Indian telecom industry picked up after 1998 as a result of multi-operator scenario, aggressive competition between public and private players, and regulation which tried to provide a level playing field to all concerned parties. He listed the three stages of telecom regulation in India as: Stage I, 1948–98, comprising of monopoly provision by the State incumbent and no regulation; Stage II, 1998–2003, the first phase of effective regulation, which involved cost-plus tariff regulation; and Stage III, 2003–06, with competition regulation. 

Mr Baijal pointed out that the shift to competition regulation in place of tariff regulation in 2003 made all the difference in the telecom sector. Cost based regulation protected the operators from competition, leading to little or no growth. With the shift to competition regulation, competition became very intense and growth became much faster. Competition regulation, he stated, required technology neutrality, appropriate interconnection neutrality, and steps to increase competition between operators working in the same network. An important component of competition regulation is ensuring a level playing field in each of the network areas. He pointed out that there cannot be a huge entry fee for new operators and other operators cannot be allowed to charge usurious rentals. In the telecom sector, the tariff justified by entry costs in 1999 was as high as Rs 32 per minute. This was changed by the government to a revenue share regime which was equitable to the incumbent as well as to the challenger, and led to the tariffs coming down. 

Mr Baijal pointed out that other countries too had a similar experience. For example, in the 3-G options in UK and in Europe, due to the high fee that was charged, the 3-G services took very long to stabilize and very long to come up. India, he stated, cannot afford that kind of luxury of time because it is a late starter already. Hence, huge entry fee for challengers is not a good model, he stated. He pointed out that other components of competition regulation include equal access to scarce resources, removal of barriers to efficient network build-up, and critical network resources being made available at fair and non-discriminatory prices. Network elements have to be made available by one operator to the other operator at non-usurious charges. The mergers and acquisitions (M&As) have to be in a disciplined manner and the rules have to be set out for M&As in a transparent manner. 
Till 2003, Mr Baijal stated, TRAI was trying very aggressively to protect the tariff of Rs. 4 per minute. After that the tariff came down to the level of Re. 1 per minute over a period of six months and it was thought then that this sector would collapse. But the sector which was making losses till 2003 had started to make profits, he stated. Due to the elasticity in demand, numbers went up and therefore sectors which were making huge losses in 2003 started to make profits despite the fall in tariffs. He stated that this, however, has not happened in other sectors due to the existence of some quasi regulations. In the power sector, cost plus tariffs have led to inappropriate fuels, locations, and technology, and in many other sectors, such as steel and fertilizer, to inappropriate locations and/or technology. He pointed that even the public sector operators who were adding only about 0.35 million telephones prior to 1998 started adding 5 million telephones a year with the same control systems when they came to the competition scenario. This showed, he stated, that different players in competition regime behave very differently. 

Mr Baijal stated that liberalisation was brought into the telecom sector as more investments were required. Because a level playing field and full competition regulation was allowed in the telecom sector, there was huge investment by the private sector also. While an investment of Rs 94,000 crore was made by the public sector in 60 years of existence upto March 2005, in comparison in the private sector, Rs 51,000 crore investment was made in about 7 years. The number of subscribers to private operators exceeded the number of public sector subscribers. 
Mr Baijal stated that the current problem is that while tele-density is increasing fast in the urban areas (by 15 per cent during 2004–06), in the rural areas the teledensity growth still remains very low. He pointed out that while in the urban areas, there has been very aggressive public–private competition, the rural areas are still at the mercy of the Universal Service Obligation (USO) fund and PSU operators. He stated that while the government has tried to bring in private operators also in the rural areas, there is, however, a vested interest in keeping the costs of the network high and to use an associated particular technology which leads to a very high subsidy. The government had recently announced that they will change this and there was a recommendation from TRAI that all technology in a neutral manner should be allowed in rural areas, and that there should be public–private competition. He pointed out that private operators need to be helped to take the new mobile network to rural areas.
In conclusion, Mr Baijal noted that there is no reason why the whole of India cannot be covered by mobile telephony at present. He stated that unless the networks reach all nooks and corners of the country and give viable services, the next stage of growth will not take place. While some have stated that reducing tariff will lead to the network making losses, a study done by Morgan Stanley shows that even at monthly ARPU of US$ 5, wireless operators can make profits. Last year, he stated, the incremental ARPU was $9 and now it has come down to $7. He concluded by noting that there is still space for the operator to reduce the tariff and approach the price elastic market and go to the rural areas. 
Discussion

Responding to a query on how address the issue of the heterogeneous character of the state laws in the US, especially when the federal government is not in position to give guarantees on behalf of the individual states, Dr Suparna Karmakar stated that GATS allows countries and states to regulate and that right cannot be taken away from them. She added that heterogeneous laws can be dealt with as long as they are transparent and not disclosed partially. Mr Sumanta Chaudhuri stated that in the GATS, as it stands today, the definition of measures applies to all levels of governments—Central government, state governments, and the sub-federal level. The extent to which the disciplines on domestic regulations would apply to all levels of governments is probably a function of the level of detail in each. He stated that theoretically, it should apply to all levels of the government. But as a matter of negotiations, countries, including developing countries, could decide that there may be certain obligations which are extremely onerous at particular levels. This, he stated, is something that is part of the negotiations on domestic regulations and would probably play itself out depending on the depth and nature of regulations that are developed. Stating that not much divergence is to be expected in the rules and regulations section as in other areas of current negotiations, 
Dr Rajiv Kumar enquired about the reasons for the existing divergence, whether it is due to the sovereignty issue, or market access, etc. Mr Sumanta Chaudhuri stated that there is a sovereignty issue with domestic regulations, which transcends developing and developed countries and LDCs. He reiterated that every regulator has the right to regulate and that right to regulate cannot be taken away. The important issue here, he stated, is how this right to regulate relates to the market access commitments that are being taken and whether it can be used in the same way as a non-tariff barrier in goods. He added that the market access issue cannot be negated because of this right to regulate, and the level of ambition is dependent on how this level of balance is determined. One way is to leave it to WTO jurisprudence, which is the position at present. Another way of looking at this balance, he stated, relates to the necessity test, which relates to the question of whether means that are probably disproportionate to what is being attempted to being achieved can be used. The best way of doing it is to actually to go to certain details in each of the five areas of domestic regulations—qualification requirements and procedures; technical standards; licensing requirements and procedures; special and differential treatment; and transparency—and indicate to the regulators some lines within which they would be required to operate. This, he clarified, does not or should not attempt harmonization, and it does not or cannot talk of what the regulation will be. For example, on the issue of qualification requirements, he stated, the actual basis of recognition of qualification, which can be done at least at a bilateral level through mutual recognition agreements, is not something that can be multilateralised in the WTO across 150 sectors and sub sectors of the GATS. Where qualification requirements are a must, he stated, there must be in place a system to determine the competence of a foreign service supplier to supply a service. He stated that it is clear that in order to supply a service there has to be certain qualification requirements that are related to policy objectives, such as consumer safety, quality of service, etc. He clarified that this does not mean, for example in qualification requirements, that in each and every case the same qualification will hold for use when going to separate countries to supply the service, but that countries and service providers must be in position to know where they are deficient and to meet that deficiency. For example lawyers may need to take certain courses in local law if they want to practice local laws, a certain amount of years of work experience or internship experience may be needed in the case of doctors. The problem today, he stated, is that: one, there may not be a mechanism in place; two, these deficiencies are not told clearly; three, it may be reported that the only way to fulfil the deficiency is to have prior residency in the country in which the service is to be supplied. To a query on economic needs tests, 
Mr Sumanta Chaudhuri stated that the economic needs test is not a domestic regulation issue but a market access issue. Hence, economic needs test should be scheduled in the commitments. Stating that the legal, education, and audio-visual sectors could not be liberalised unless stakeholders were educated, Dr Rajiv Kumar enquired about the experience of the telecom sector and the right balance to be struck between educating the stakeholders and actually leading them for a greater welfare of the economy and the public, and asked about who would exercise the judgment about where this balance is to be struck. Mr Pradeep Baijal stated that in the Indian telecom sector, the break up of network elements was done very scientifically, with the government and the regulator making changes in the telecom sector, leading the sector to first create a proper market and then bring in new players. This, he stated, has not happened, say, for instance in the power sector and railways, and therefore the introduction of liberalisation and introduction of competition there has been tardy. He pointed out that the changes in the telecom sector could not be attributed to education because by 1995–96 everyone was aware of the benefits of liberalisation, and therefore there were no such problems as exist in the legal fraternity where the rule of the game are totally different. Mr Nripendra Misra added that there is usually a stage in which the country is more conscious of the need for change and the acceptability of such change goes up, and therefore things change.  In the case of telecom, he stated, that stage was in 1995–96. Emphasising the important role of technology, which is pushing the government and TRAI, he stated that technology is not going to wait for standards to be set. While not underplaying the role of the regulator or the government, it is technology, he stressed, that has really contributed to the liberalisation and it success. Dr Isher Judge Ahluwalia enquired about what role the regulator can play in educating the public at large on the technological options facing us today and what their implications would be in the short and long terms. She stated that as people are very confused with all the debates and different stakeholders coming up with different stories and perspectives, perhaps the regulator really does have a very important role, not just to regulate but also to educate. Mr Nripendra Misra agreed that the role of regulator is very important in educating the stakeholders about what would be the right mix of technology. However, at present, there is a limited role of the regulator in the selection or awareness of the technology and a very predominant role even today of those who are the suppliers of technology in this country, which will continue for some period. Mr Pradeep Baijal stated that the forces of competition have not been allowed to work properly in the power sector and therefore technology has not been able to enter the sector. Dr Isher Judge Ahluwalia pointed out that while power has been regarded as a basic necessity, and hence the desire to keep its prices down, both telecom and civil aviation were perceived as luxuries, though lately telecom has been converted into an ‘Aam Aadmi’ (common man’s) instrument for empowerment and going ahead. She noted that if it were to be perceived as a basic necessity, like food security, then pricing would become very important and the private sector would not be able to play a role if prices are eliminated as the major instrument. Mr Gopal Pillai cautioned that there is a lot of asymmetry of information on domestic regulation when countries negotiate, especially between developed and developing countries. Stating that many developing countries are not aware of the complexity of the regulations which are there in many of the developed countries, he highlighted the need to study this in great depth.
